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EXERCISING MEDIATOR POWER

- « How the mediator participates is not neutral.

mmm) - A mediator’s participation in the process has
consequences for the parties.

=) - A mediator needs to be level handed and needs to
maintain the integrity of the process.

‘ * How a mediator uses power needs to be as intentional

MEDIATION IS

» A method of dispute resolution intended to provide
parties with an opportunity to exercise self-

determination in the resolution of their dispute.

as possible.
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CORE VALUE OF SELF-DETERMINATION
NATURE OF THE SERVICE More than just determining the outcome, and includes
* Choice of method of dispute resolution
» Deciding what to do during mediation
Boundaries for the mediator’s role... « Defining positions, needs, interests, values, and
« Finding options for agreements...
« See materials, page 26
20 23
MEDIATION IS NOT SELF DETERMINATION IN ACTION
« A determinative process where someone tells the parties i
what to do, such as trial and arbitration. E For example:
« Do not tell a participant that they cannot afford an
« An advisory process where someone recommends what i :
parties should do, such as a lawyer or consultant. option for resolution
« A therapeutic process where someone treats party * Help them explore their own budget and economics
personality and behavior, such as counseling and - ; 3
coaching. * Provide an opportunity for them to draw their own
conclusion.
21 24
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TO SHIFT FROM AGGRESSIVE DEFENSIVENESS
To an Increased Capability to Mediate
Parties need to:
* Be heard
* Be understood
* Be respected

To experience a safe and receptive environment

31

MATERIALS

* See “Acknowledgement, a Dispute Resolution Basic
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ROLE OF THE MEDIATOR
Stimulate A ReliefResponse

« Provide an environment where each person will feel
incrementally safer to lower:

* Wall of defenses
« Clinging to positions
* Fear

* Provide support for an increase capability to mediate

32

ACKNOWLEDGMENT REFRESHER

An essential tool
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IF A MEDIATOR DOESNOTHING ELSE... = Looping
=
These mediator behaviors matter: E Participant Medfi\ator
: = —_——

=) - Listen to understand - ) Tl sy O
- O — e 1/\)
: VIR BRI R \/i

mmm) - Respect and acknowledge o=y Q@ ———0
= Qi O

=) - Ask to know more = —
- Repeat - “ Tell me more about your story?”
-

33 —
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RELIEF REACTIONS

* As each participant sees the mediator give even

OVERHEARD CONVERSATION handed, authentic attention to all,

* They learn the mediation environment may be safer
than initially experienced,

Hidden impact...

« Their defenses can begin to lower, and they can feel
safe enough to listen more openly.

37 40

WHILE THE OTHER PARTICIPANT WATCHES... LONG TERM REACTIONS

There may be no outward clues,

* RS BT ke BATIDORE e O CHE « That the listening participant is taking in what the

other participant is expressing...

* WAl e mpaCHon e oficr pattcigan:: * That listening brings new understandings...

« That the listener’s state of mind may become more
open and flexible...

38 41
INITIAL REACTIONS
Particularly when waiting to go second... UNEXPECTED SHIFTS
« |s the mediator becoming aligned? Am | at risk? mmm) \Vith time, the hidden learning is ready to surface, to

the surprise of everyone else
 Needs the mediator to acknowledge that fear « A position may shift...

* Needs to be appreciated for waiting * Anew idea may be offered...

* An apology may be given...
« Needs to be know mediator wants to know them.
mmm) The overheard conversation can be powerful.
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CHALLENGE

* Mediator may have the knowledge

« Mediator and participants will want to access
mediator knowledge

« Risk of dependency upon mediator knowledge
* Dependency can be disempowering for participants

- « How to inform parties while preserving self-
determination

A QUESTION OF BALANCE

It depends:

In summary, the mediator who is an attorney may provide additional
services so long as the core values of the mediation process are
preserved. A similar analysis would apply to providing legal
information. This is a “facts and circumstances” test. There is no
bright line. The ABA Section of Dispute Resolution acknowledges that a
mediator who is an attorney may offer additional services beyond
facilitating the process. Some of these services may look like “the
practice of law.” There are risks and benefits. The question is to strike
an appropriate balance. See “What's a Mediator to Do?"

61 64
TRADITIONAL MEDIATOR APPROACHES THE “HOW” MATTERS
Ask questions: Refer participants to:
Fact: to bal g
+ Open areas for discussion + Reading materials SEIo1B iR ance
« Draw out what they already know + Websites - 1. General information v. interpreting the information
+ Identif ded infa ti + Advi
Y pagac orasan VRIS ‘ 2. Preserve even handedness and self-determination
+ Understand how information might + Organizations
peusenl - Workshops =) 3. Protect the nature of the service
« Identify how to get the information s “Eto:
‘ 4. Be transparent regarding any shift in mediator role
‘ 5. Venture no further than necessary and safe
62 65
CONTINUUM OF MEDIATOR ADVICE
From Acceptable to BeyondRole MATERIALS
<0 o o—> » See “What is a Mediator to Do?”
General Information l
Range of possible implications
Apply expertise to facts and tell what to do
63 66
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